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expert witness is a friend of the court, there to aid the court, not 
the client.  The witness could not be prevented from appearing 
for another client if the witness was prepared to do so.  It is also 
worth noting that if the client has settled out of court then there 
is unlikely to be any conflict because the former client is no lon-
ger involved in the case.  

An out of court settlement between an appellant and a defendant 
that contained a clause ostensibly preventing a court from hear-
ing a witness for the other side would not prevent the witness 
from doing so.  It is worth recalling that a witness can be sub-
poenaed regardless of any such agreements.  The expert opinion 
would not have changed because of a change in client, unless new 
information led to some change in the opinion.

With regard to the second question, some lawyers take the view 
that the witness, especially planning witnesses, play such a key 
role in case preparation that they are inherently compromised.  
However, if the witness has played a key role in deciding how the 
case should be run such that it would lead him to be compro-
mised as an expert witness for another party, then the witness 
is also compromised as an expert witness for the original client.  
The opinion of an expert witness should not be influenced by the 
nature of how a case is to be argued, rather they provide their 
expert opinion as advice to the lawyer. 

Show me an expert witness who says they cannot appear for a 
party because they are already appearing for another party and 
I would suggest that in reality you are showing me a ‘hired gun’, 
not an expert witness. 

Having said this, depending on your contractual relationship 
with your original client, it would not necessarily be appropri-
ate for you to present material and analysis that had been paid 
for by your original client.  Here you need to tread warily and 
many would advise against further involvement in the case.  The 
original client might claim ownership of source material and 
there could be a question of partiality.  Although the witness has 
an overriding responsibility to the Court, there is a secondary 
obligation to the former client in relation to the information col-
lected/collated.

A number of situations arise where clients do some ‘bulk shop-
ping’, essentially buy up all the expertise in a particular field criti-
cal to a case, and then suppress that information by not calling 
the witness or not funding research beyond that which the client 
considers is in its best interests.  Under the Environment Court’s 
Code of Conduct for Expert Witnesses, not being able to conduct 
a full range of tests or samples should be divulged to the hearing 
if it might affect your evidence or opinion.

Some companies may have longstanding relationships with par-
ticular clients and not wish to offend them by allowing their staff 
to appear for opposing parties in a case.  In such situations your 
contractual relationship with your employer becomes significant, 
but will not prevent you from being subpoenaed.  Note that you 
can be subpoenaed by council hearings under the RMA, not just 
at the Environment and higher Courts.  If clients and suppliers 
of expert services ‘lock up’ experts, we may see increasing use of 
subpoena.

Choice Modelling Experts  
Workshop
Geoff Kerr*
In November, Lincoln University, under the direction of Associ-
ate Professor Geoff Kerr, hosted the fourth Australasian Choice 
Modelling Experts Workshop at the Heritage Hotel in Christ-
church. Choice modelling is a technique used by environmental 
economists to measure the values, often in money terms, of 
environmental and landscape attributes. The technique is also 
extremely useful for predicting behavioural changes, having par-
ticularly important applications in transport modelling. 

While non-market valuation has not been widely employed in 
New Zealand environmental decision making, the recent Envi-
ronment Court decision on Project Hayes clearly signalled the 
Court’s desire for application of these types of methods. 

 [624] Given that [the witness] had identified that there are 
recognised non-market valuation methods of placing a value 
on these [largely landscape] environmental impacts, it is 
disappointing that Meridian’s principal expert failed to utilise 
them. Accepting that neither [of the witnesses] may have 
particular expertise in such methods, Meridian could have 
engaged someone with appropriate expertise to provide what 
estimates they could using such methods. (Decision No. C 
103/2009 Maniototo Environmental Society Incorporated & 
others (Appellants) vs Central Otago District Council and 
Otago Regional Council (Respondents) and Meridian Energy 
(Applicant & Appellant)).

The workshop was capped at 40 attendees, a limit that was easily 
reached. This far surpassed attendance at previous workshops, 
signalling increased interest in this type of analysis. Part of 
the broader appeal was attendance of 14 PhD students at the 
workshop, facilitating transfer of knowledge to and amongst 
future practitioners and experts. Expansion from environmental 
interests to transport, food, and health domains was also pleas-
ing, providing an opportunity for cross-disciplinary fertilisa-
tion.  Half of the participants travelled from Australia. Keynote 
addresses were provided by Professor David Hensher, Institute of 
Transport and Logistics Studies, University of Sydney and Profes-
sor Jordan Louviere, Centre for the Study of Choice, University 
of Technology Sydney.

For further information on choice modelling or the workshop 
contact Geoff Kerr Geoffrey.Kerr@lincoln.ac.nz
 
* Geoff Kerr is Associate Professor Environmental Economics, De-
partment of Environmental Management, at Lincoln University.
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